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ABSTRACT

The Commercial Operations and Support Savings Initiative (COSSI) is a
Government effort to reduce Operations and Support (O&S) costs by inserting
commercial products and processes into fielded military Systems. This initiative utilizes
Other Transactions for Prototypes, also known as Section 845 Agreements, to attract non-
traditional Government contractors and to speed the development of prototype kits for
insertion. This thesis examines the benefits and limitations, from the contractors'
perspective, of using Section 845 Agreements, as applied in COSSI 97.

The Researcher concludes that the participants found the Agreements to be
effective tools that fostered improved relations with the Government. The Agreement
also resulted in an expanded vendor base; six of the 30 participants are non-traditional
contractors and would not have participated, had an Agreement not been used.

The Researcher concludes that the participants identified the Government's
inexperience with the Agreement as a major limitation. The research also shows that the
full potential of the Authority can only be achieved by innovative, trained Agreements
Officers who are knowledgeable of the program's objectives.

The Researcher makes several recommendations for an agency using or preparing
to use the Authority; one of which is to provide follow-on training for non-traditional

contractors.
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I INTRODUCTION

A. BACKGROUND

In 1993, William J. Perry, the U.S. Secretary of Defense, addressed the severity of
the growing gap between the commercial sector and defense industrial base when he
stated, "The new technologies that are most critical to our technological advantage—
computers, software, semiconductors, telecommunication—are all being driven by
commercial, not defense markets." [Ref. 36:p. 3] He called for the military to "...Get on
the shoulders of these commercial industries so that we can take full advantage of them.”
[Ref. 36:p. 3] But even today, getting on their "shoulders" is easier said then done. An
ocean of divergent bureaucratic and administrative systems still separate Government
practices from commercial industry practices and often prevent the military from
acquiring leading edge technology. Overcoming these barriers is not possible with a
"business as usual" mentality; it requires new, innovative ways of doing business.

One such innovative effort is the use of Other Transactions (OT). Legislation in
1989, which was codified at 10 U.S.C. § 2371, gave the Defense Advanced Research
Projects Agency (DARPA) the authority to “enter into transactions other than contracts,
cooperative agreements, and grants.” [Ref. 43:2371] DARPA has interpreted the statute
to mean that OTs are a class of transactions outside the procurement and assistance laws
and regulations including the Federal Acquisition Regulation (FAR), Defense Federal
Acquisition Regulation Supplement (DFARS) or other laws and regulations specific to

the procurement system. [Ref. 16:p. 35]




This type of agreement is therefore much more flexible than a standard contract.
For example, in general, OTs allow for the negotiation of intellectual property rights, the
acceptance of commercial accounting systems, and do not require Government cost
audits. The initial OT Authority was granted only to DARPA and was limited to
conducting research. This type of OT is referred to as OTs for Research or §2371
Agreement. Over the last several years, Congress has granted the Services §2371
Authority and permitted the application of OTs to a broader area of acquisition, including
technology demonstrations and prototypes. In contrast to the original authority, this is
referred to as an OT for Prototype or by the amendment from which it was created, a
Section 845 Agreement.

One pilot initiative, organized by DARPA and sponsored by the Dual Use
Applications Program (DUAP), which broadly applies the use of Section 845 Authority,
is the Commercial Operations and Support Savings Initiative (COSSI). COSSI’s purpose
is to develop and test a method for reducing Department of Defense Operations and
Support (O&S) costs by inserting commercial products and processes into fielded
military systems. The insertion of commercial products and processes is expected to
reduce O&S costs by reducing the costs of parts and maintenance, reducing the need for
specialized equipment, increasing reliability and increasing the efficiency of subsystems.

[Ref. 29:p. 2.1]

This initiative is divided into two stages. During Stage I, each selected contractor

will conduct non-recurring engineering (NRE) required to create a kit that can be used in




a fielded military system. Stage II is the actual purchase of a reasonable production
quantity of kits and then the insertion of kits. The general intent of using an OT is to
attract those businesses that would generally not do business with the Government for
fear of its regulatory grasp, reduce costs by cutting down on required oversight and to
speed up development of the item.

Congress appropriated $100 million in fiscal year 97 (FY97) for COSSI (COSSI
97) but did not appropriate funds for COSSI 98. Plans for COSSI 99 are underway and
according to a Congressional source cited in the Defense News, “Prospects for full
funding are bright for 1999.” [Ref. 34:p. 6]
B. OBJECTIVES OF THE RESEARCH

The primary objective of this research is to identify what the contractors perceive
as the benefits and limitations of an agreement crafted with Section 845 Authority as
applied in COSSI 97. Additional objectives include categorizing the firms that
participated as either traditional or non-traditional Government contractors; identifying
how important the perceived benefits of an OT were in attracting firms to respond to the
COSSI solicitation; and determining if the contractors would participate in another

Section 845 Agreement.



C. RESEARCH QUESTIONS

1.

Primary Research Question

From the contractors’ perspective, what are the benefits and limitations of using

Other Transactions (Section 845 Agreements) as applied in the Commercial Operations

and Support Savings Initiative (COSSI) 19977

2.

Subsidiary:
What are Section 845 Agreements?
What is the Commercial Operations and Support Savings Initiative (COSSI)
19977
Was the use of a Section 845 Agreement a primary factor in attracting firms to
respond to the COSSI solicitation?
Were the firms selected for COSSI 97 Traditional or Non-traditional
Government contractors?
What benefits have the contractors found when participating in an agreement
crafted with Section 845 Authority?
What limitations have the contractors found when participating in an
agreement crafted with Section 845 Authority?
Based on their COSSI experience, would the contractors enter into another

Section 845 Agreement?




D. SCOPE AND LIMITATIONS OF THE THESIS
1. Scope
The scope of this thesis is limited to the views of the 30 contractors participating
in COSSI 97.
2. Limitations
Due to the extreme variances in the size of the companies, the position and level
of involvement of the commercial Points of Contact (POC), the researcher was unable to
ensure that all topics were addressed by each interviewee in the same level of detail.
Because of these variances in the research population, the results of the interviews have
not been tabulated for statistical purposes.
E. METHODOLOGY
The primary research objective of this thesis is to present the contractor’s
perspective of the benefits and limitations of an agreement crafted with Section 845
Authority. To meet this objective the researcher first conducted a literature review of
sources including but not limited to, the following:
e Unclassified Department of Defense (DoD) publications;
e References, publications and electronic media available at the Naval Postgraduate
School;
e Published academic research papers;

e Internet websites and homepages (DoD, commercial and academic)




The researcher then contacted the Government Agreements Officers for the 30
COSSI agreements and obtained appropriate Points of Contact (POC) for each
commercial firm. The researcher conducted telephone interviews with at least one
representative from each firm. All respondents were given the assurance of anonymity.

F. BENEFITS OF THE THESIS

This thesis will promote a greater understanding of the contractors’ perception of
the Section 845 Agreement. This improved understanding will lead to a more effective
implementation of Section 845 Authority because it will assist policy makers and
agreements officers in determining if the intended goals are in fact being communicated

to and then internalized by the contractor.

By identifying those areas that the contractor finds most beneficial, this thesis will
also highlight logical starting points for implementing change within the current,
regulated acquisition system.

And finally, one last benefit is that this thesis will promote additional studies by
identifying areas for further research.

G. ORGANIZATION OF THE THESIS

Chapter 1. Introduction Identifies the focus and purpose of the thesis and states the
primary and subsidiary research questions.

Chapter II. Background Provides the reader with an overview and necessary

background information on Section 845 Authority and COSSI.



Chapter III. Interview Methodology and Responses Presents a description of the

interview methodology and a categorization of the results.
Chapter IV. Analysis Provides analysis of the major benefits and limitations of an
agreement crafted with Section 845 Authority.

Chapter V. Recommendation and Conclusions  Provides the researcher's principal

conclusions and recommendations from this study.






IL BACKGROUND

This chapter orients the reader for the remainder of the thesis. It first presents a
brief description of the pertinent issues that underlie the drive for the Government to
develop innovative ways of doing business, then presents background on the evolution of
Section 845 Authority and ends with an overview of the Commercial Operations &
Support Savings Initiative (COSSI).

A. ENVIRONMENT

There are many factors that have contributed to the Government's effort to
improve how it does business. Two of these issues that pertain directly to OTs and to
COSSI are discussed below.

1. Untapped Technology

Advanced technology is no longer the monopoly of the military and, increasingly,
those that have the technology often refuse to do business with the Government.
According to management consultant Robert Spreng, "A significant share of the most
valuable research and product development activity in commercial companies is virtually
unavailable to Federal Government, despite potential benefits to both parties." [Ref.
40:p. 3] He made this statement as part of a study which compared Department of
Defense (DoD) Research, Development, Test and Engineering (RDT&E) contract
awards, with Business Week Research & Development (R&D) scorecard and the Fortune
500 Industrials. Spreng found that “95% of the industry/group leaders that invested the

greatest percentage of their sales in R&D received insignificant or no DoD RDT&E



awards.” [Ref. 40:p. 3] “These firms were usually on the leading edge of technology
developments in their industry.” [Ref. 40:p. 3] Spreng concluded that:
Commercial firms will offer the Government significantly more of the
needed state-of-the-art technologies, some right off of the laboratory shelf,
when the Government can make available adequate protection for

commercial intellectual property and incorporate the use of existing
commercial accounting methods for R&D.” [Ref. 40:p. 3]

2. Operations and Support (O&S) Costs

It is certainly no surprise that as the defense budget shrinks, acquiring new
weapon systems becomes increasingly difficult, if not impossible. This reliance on
fielded weapon systems has brought to light the staggering expense of maintaining these
systems. It is often reported that 70% of the life cycle costs of a weapon system are
incurred after those systems are fielded. In a DoD newé briefing, Paul Kaminski, the
Under Secretary of Defense for Acquisition Technology, declared, "...this is a problem
we have to attack in a fundamental way." [Ref. 32:p. 2] He views reducing O&S costs
as a zero sum game. "Money that we don't have to spend for operating and support of
those systems is money that, in turn, we can be spending on modernization." [Ref.32:p. 2]
B. OTHER TRANSACTIONS (OT)

1. §2371 Authority

Legislation in 1989, which was codified at 10 U.S.C. 2371, gave DARPA
the authority to “enter into transactions other than contracts, cooperative agreements, and
grants.” [Ref. 43] DARPA has interpreted the statute to mean that OTs are a class of

transactions outside the procurement and assistance laws and regulations including the

10




Federal Acquisition Regulation (FAR), Defense Federal Acquisition Regulation
Supplement (DFARS) or other laws and regulations specific to the procurement
system.[Ref. 16: p. 35] “Laws of general applicability such as title VI of the Civil Rights
Act, the trade Secrets Act, and Conflict of Interest statute are applicable.” [Ref. 16:p. 35]
This original authority was experimental in nature, valid only for a two year period.
Statutory language restricted the use of OTs for those times when a standard contract or
grant was not feasible or appropriate. Cost sharing, although not absolutely required, was
to be used if "practicable." [Ref. 18:p. 2] The use was further restricted in that it could
not be used for the principal purpose of acquiring goods and services for the direct benefit
or use of the Federal Government. [Ref. 41:p. S] This type of OT is therefore referred to
as OTs for Research or §2371 Agreements. In 1991 Congress showed its support of the
use of §2371 Agreements by making the authority penr;anent and by extending the
authority to all Services.

2. Section 845 Authority

In 1993 Congress amended 10 U.S.C.§2371 to allow DARPA expanded

use of OTs under Section 845. This authority was limited for a period of three years. As
finally enacted, the text of the statue read as follows:

The Director of the Advanced Research Projects Agency may, under the

authority of section 2371 of title 10, United States Code, carry out

prototype projects that are directly relevant to weapons or weapon systems

proposed to be acquired or developed by the Department of Defense. [Ref.
18:p. 3]

11



DARPA has interpreted “prototype projects that are directly relevant” to
include subsystems, components and technologies as well as training, simulation,
auxiliary and support equipment "directly relevant” to "weapons or weapons systems."
[Ref. 16:p. 36] DARPA also interpreted the words “proposed to be acquired” in the
broadest sense. “Certainly it does not mean that a formal requirement has already been
established.” [Ref. 16:p. 36] DARPA understands it to mean that, “If it [a prototype of
some sort] works, it may be the kind of thing that we would buy.” [Ref. 16:p. 36] This
broad interpretation offers great latitude.

Section 845 Agreements also differed from §2371 Agreements in that do
they not require cost sharing “to the extent practicable” and they do require competition
to be used to the "maximum extent practicable." [Ref. 18:p. 8] The statute does not

specify the type or characteristics of the competition.

Section 845 Authority does not extend into production. DARPA is seeking
the legislative authority, which would allow an approved Section 845 prototype to
transition directly into production, but has not yet obtained it. [Ref 17:p. 18] In a 1996
Memorandum, Rick Dunn, General Counsel for DARPA advises that:

If a Section 845 systems project involves innovative business and
contracting practices, advanced planning must be done to obtain
appropriate waivers and exemptions for business practices that will be
carried over to the production program. This might include having the

project designated a pilot acquisition program in order to obtain expanded
waiver authority. [Ref. 18:p. 18]

12




Section 804 of National Defense Authorization Act for Fiscal Year 1997
extended the authority of Section 845 through September 30, 1999, and made it available
to the Secretaries of the Military Departments and to any other official designated by the
Secretary of Defense. [Ref. 32:p. 1] For the purpose of this thesis, Section 845/804
Authority will be referred to as Section 845 Authority.

In December 1996, Kaminski issued a memorandum designating the
Directors of the Defense Agencies as having the authority to use Section 845 Authority.
In addition to describing the authority, he lauded its flexibility but warned that it should
not be wielded unwisely:

If you delegate authority to use Section 845, I expect it will be to officials
whose level of responsibility, business acumen, and judgement enable
them to operate in this relatively unstructured environment. If we use this

authority wisely, I will request that it be extended or made permanent by
the Congress. [Ref. 32:p. 2]

C. COMMERCIAL OPERATIONS AND SUPPORT SAVINGS INITIATIVE

1. A New Approach

In recognition of the untapped technology and rising O&S costs, the Dual-Use
Applications Program (DUAP) developed Commercial Operations & Support Savings
Initiative (COSSI), a pilot program designed to lower the cost of the acquisition of
weapon system upgrades by introducing commercially developed processes or products
into fielded weapon systems.

In January 1997 DUAP issued a broad agency announcement (BAA) via the

World Wide Web seeking COSSI proposals for the engineering, testing and delivery of

13



“prototype kits” to the military services...” [Ref. 26] Each kit was to consist of a
commercial product or process that had been adapted, qualified tested and readied for
insertion. [Ref. 26] The commercial products and processes are expected to lower O&S
costs by reducing the cost of parts and maintenance, by reducing the need for specialized
equipment, increasing reliability, and by increasing the efficiency of subsystems. [Ref.
29:p. 2.1}

The solicitation for COSSI 1997 also stated that proposals were to be submitted
by firms or teams that included at least one for-profit firm. Proposals must also have the
written support of a “military customer.” [Ref. 29:p. 2.1]

2. Structure

COSSI consists of two stages as depicted in Figure 2-1 and described below.

[ Stagel -NRE. | o
(DUAP Funds) . (Serwce Funds)

Stage I. ¥ on-Recurmno Engm eermg and 'I' estlng {DUAP F un ds)
' Flexible cost: s]m'nug w1ﬂl nulustry, 845.\‘804 agrem enis
‘Delwerprototyples; denmnstrate mv:mgs Fntmual

‘S-tage IT: Procurement and Reti-ofit (Service Funds),

'Price based corifract for “Icits’” (no mdustr}r cost shirxe)
Op tion’ fo¥ cu ntractor hfe cycle support’

Figure 2-1 Ref. 24:p. 5-2
a. Stage I

_Stage I involves the application of Non-Recurring Engineering to create a

kit that can be used in a fielded military system. It also involves the testing of the kit to

14




ensure that it will produce the predicted O&S cost savings while maintaining the current
system level performance. [Ref. 29:p. 2.5] Funding for is provided through DUAP.

b. Stage I1

If during Stage I, the contractor has successfully demonstrated the
applicability of the prototype kit, then Stage II consists of the purchase by the military
customer of a reasonable production quantity of the kit. Purchase of the kits is to occur
without re-competition, at a fair and reasonable price based on an analysis of the value of
the kits to the Service and without requiring participants to provide detailed cost and
pricing data. [Ref. 29:p. 2.5.2] Funding for Stage II is to come from the Services. Figure
2-2 is a conceptual model depicting the integration of Stage I and Stage II into a fielded

weapon system. [Text blocks have been blackened for improved readability.]

Commercial Product or Process “Core”
STAGE 1 (Available in commercial marketplace to non-
(NRE & Qual Testing) - government customers)

NRE (if needed) adds adaptation
and wrapping

Qual testing enables military
customer to make go/no-go insertion
decision

Subsystem
and/or

component
Maintenance Contract

(Optional)

Fielded Military System

Figure 2-2 Ref. 28:p. 2.5.1
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3. Use of Section 845 Agreement

DUAP mandated that Stage I be carried out with an Other Transaction for
Prototypes (Section 845 Agreement). The solicitation for COSSI 97 stated:

This type of agreement allows a great deal more flexibility and has far

fewer regulatory requirements than a typical federal acquisition (FAR)

contract.  In particular, this initiative will not generally require

Government cost accounting standards or Government cost audits.

Furthermore, intellectual property provisions may be negotiated that differ
from those usually found in procurement contracts. [Ref. 29:p. 2.8]

Realizing that few individuals had experience with this Authority, DUAP
conducted Section 845 training for the Government Agreement Officers and provided a
sample agreement to serve as a model upon which to build. (See Appendix B, Sample
845/804 Agreement)

4. Cost Sharing

Although cost sharing is not required under statute, the COSSI solicitation
stipulated that contractors were expected to share the costs of Stage I. There was no
minimum or maximuﬁ level specified, but proposals that include higher levels of non-
Federal funding will be viewed "more favorably." [Ref. 29:p. 2.7]

The rationale for cost sharing as described in the solicitation is that it
demonstrates confidence by the members of a proposal team that they will successfully
reach Stage II. [Ref. 29:p. 2.7] Government reimbursed Independent Research and

Development (IR&D) Funds were also authorized for inclusion as part of the cost share.

[Ref. 29:p. 2.7]
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5. Payable Milestones

DARPA stipulated that funding for Stage I would be based on payable milestones.
Payable milestones are significant, observable, technical events that the contractor and
the Government agree in advance will be the basis for incremental payments. [Ref. 29:p.
2.8]

6. Intellectual Property Rights

The allocation of rights and grants of licenses in intellectual property developed in
Stage I will be negotiable. [Ref. 29:p. 5.0] However, the Government’s going-in position
with respect to patentable inventions, was that the same rights and licenses apply as if
Bayh-Dole! were applicable. [Ref. 29:p. 5.0]

The requirement for Stage I technical data (as defined in the FAR) is that a COSSI
contractor provide a Tech Data Package containing the form, fit function and interface
(F3I) specifications of the kit. As stated in the solicitation:

"We are not interested in obtaining any special Government rights in

proprietary technology for the inserted kit or in the underlying commercial
product or process." [Ref. 29:p. 5.1]

1 The provisions of Bayh-Dole, Public Law 96-517, as amended, provide the Government’s general policy
regarding patents rights in inventions developed with federal assistance. In general, the Government’s
policy is to allow the contractor to elect to retain title to the subject inventions while providing the
Government a nonexclusive, nontransferable, irrevocable paid up license to practice or have practiced for
on behalf of the United States any subject invention throughout the world. [Ref. 22:p.7]
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D. SCHEDULE, SELECTION CRITERIA AND RESULTS FOR COSSI 97

1. Schedule and Activity

The following is a listing of the COSSI 97 activities and scheduled dates

for completion. [Ref. 29:p. 2.8]

Date Activity
January 15, 1997 Solicitation Published
February 12, 1997 Bidder’s Conference
March 18, 1997 Proposals Due
May 2, 1997 Proposals Selected
September 30, 1997 Agreements in Place
2. Selection Criteria

The following is an abbreviated listing of the six selection criteria. [Ref. 29:p. 3.1]

These criteria are not rank ordered.

e O&S Savings The extent to which the proposed kit will reduce the O&S
costs of the fielded system and the likelihood that these proposed savings will

be achieved.
o Commercial Technology Leverage Degree to which commercial processes

make up the core of the kit and the degree to which the kit will use open

commercial standards.
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* Equivalent System Performance Assurance and plans to demonstrate that
the use of the kit will maintain at least equivalent levels system performance
after insertion.

¢ Technical and Management Approach Degree to which the project
management plan supports the Government's confidence of success in the
project and the adequacy of the resources for the proposed project.

* Military Customer Commitment Confidence presented by the military
customer that this project will achieve significant O&S savings and
demonstration that the military customer either has or is actively pursuing
funds for acquiring the proposed kits for Stage II.

* Non-Federal Cost Share Level of proposed costs offered to bear and the
quality of the share of Stage I cost.

3. Results

Eighty-one proposals were submitted for evaluation by the Services and 30 were

selected. (See Appendix A, COSSI Participants and Proj ects) The Government cost share
for Stage I is $97 million with the participants contributing $91 million. If all Stage I
projects proceed to Stage II, the procurement costs for the Government will be $1.018
billion. The initial estimate of the net present values of the savings to be generéted by

these projects is expected to exceed $3.0 billion. [Ref. 24:p. 5-3]
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E. CHAPTER SUMMARY

This chapter has presented an overview of Section 845 Authority and of COSSI.
This overview was in effect from the Government's perspective, presenting how the
DUAP initiative, utilizing Section 845 Authority, is intended to work. The next chapter
presents the researcher's methodology and, most importantly, the contractors' perspective

on how the Section 845 Authority actually worked.
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III. INTERVIEW METHODOLOGY AND RESPONSES

This chapter describes the methodology used by the researcher, the broad
categories around which the interviews revolved and the results of the interviews in
narrative form.

A. METHODOLOGY

1. Contractor Points Of Contact (POC)

The researcher contacted the Government Agreements Officers for the 30 COSSI
agreements and obtained appropriate POCs for each commercial firm. The researcher
then conducted phone interviews with representatives knowledgeable about the COSSI
agreements, and followed up with email to request additional information, or to request
clarification of specific issues.

2. Conduct of the Interview

To encourage greater feedback, the researcher asked the primary research question
outright and also directed the interview to general topics relevant to the Agreement.

In the course of the interview, many non-solicited opinions and perspectives were
offered. The researcher believes that many of these comments, although outside of the
scope of the primary research question, are useful and has included them in the
"Response” portion of this chapter. For all interviews, the emphasis of the discussion
was on the administrative aspects of the agreement, and not on the technical aspects.

The following is a listing of general topics around which each interview was

based.
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a. Background

The intent of this discussion was to determine the number of traditional vs.

non-traditional companies participating in COSSI 97. For purposes of this thesis,
traditional companies are defined as those companies whose business practices are
predominately oriented toward conducting business with the Government. Non-
traditional companies are those companies whose business practices are not
predominately oriented towards the Government. When the business practice orientation
was not obvious, the researcher used the interviewee’s assessment of the company’s
orientation.

b. Participation

The researcher wanted to identify how important the use of Section 845
Authority was in the contractors' decision to respond to the solicitation; if the COSSI
experience was a positive one; if the contractor would participate in another agreement
crafted with Section 845 Authority; and how they found out about the solicitation.

c. Effectiveness

Elements of effectiveness, for the purpose of this thesis, include speed of
negotiation, flexibility and level of decision-making. The researcher wanted to determine
if the contractor believed that the agreement crafted under Section 845 Authority was
more or less effective compared to other Government contracts. The discussion of
effectiveness also addressed the impact on relations with sub-contractors, if any, and

whether this effort could have been performed with a traditional type of contract.
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d. Program Administration

Program Administration, for the purposes of this thesis, is defined as the
level of involvement of Government players (oversight) and the number of required
reports. The intent of this portion of the interview was to determine if the contractor
believed that the administration of the COSSI agreement was different than the
administration of a traditional Government contract. An additional topic discussed as part
of Program Administration, was the similarity of the Section 845 Agreement to a
commercial contract.

e. Milestones

The researcher wanted to identify the level of Government involvement in
determination of milestones; the contractors' opinion of payable milestones as a payment
method; and the nature of payment problems, if any. For the purpose of this thesis, a
payment problem is defined as a payment which is in excess of 90 days after invoices
were forwarded to the payment office, or a situation in which further delay of payment
puts the firm at financial risk.

f. Intellectual Property (IP) and Data Rights

The intent of this portion of the interview was to identify the level and

nature of the contractors' concerns about IP and Data Rights.
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g. Cost Sharing

The researcher wanted to determine if the requirement to cost share was of

major concern or a burden to the contractors and if this requirement had impacted their
relations with the Government.

h. Transition from Stage I to Stage II

Because the transition from an OT to a standard procurement contract has

not been done before, the researcher wanted to determine what aspects were of greatest

concern to the contractors.
B. INTERVIEW RESPONSES
1. Variability

a. Company Size

The number of employees in each of the firms varied dramatically, from
approximately 10 in one firm, to several thousand in another firm. In order to determine
an appropriate and logical threshold for categorizing these businesses as either small or
large, the researcher referred to the Federal Acquisition Regulation [Ref. 20:19.102] and
compared the small business thresholds as identified by Standard Identification Code
(SIC). The researcher found that the products being developed under COSSI fell into
many different SIC codes and that the number of employees for the small business
threshold ranged from 500 to 1500.

Due to the small sample size and the large number of product categories

represented, the researcher chose to simplify categorization by selecting one measure for
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size determination. For purposes of this thesis, those companies with 500 and fewer
employees are considered a small business. Those companies with more than 500
employees are considered to be large businesses. (See Appendix A, COSSI 97
Participants and Projects)

b. Position and Level of Involvement of Points of Contact (POC)

The researcher also found a large variation in the positions that the POCs
held within the company. For example, when dealing with the larger firms, the
researcher generally interviewed the Director of Contracts or the Contract Administrator
responsible for the COSSI agreement. When dealing with the smaller firms, the
researcher generally interviewed the President, Chief Executive Officer (CEO) or Vice
President (VP) for Marketing. (See Appendix A, COSSI 97 Participants and Projects) In
all cases, the POC was very knowledgeable about COSSI but their level of involvement,
as determined by their position, varied greatly. For example, some participants were
involved in the business decision to respond to the COSSI solicitation; some participated
in the agreement negotiations; while others currently administer the agreement. The
researcher found this variability to be useful, in that it resulted in a more complete
response to the primary research question. But the researcher was unable to ensure that all
topics were addressed by each interviewee in the same level of detail.

Because of these variances in the size of the companies, the position and

background of the POCs, the researcher has not attempted to statistically analyze the
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responses. Where possible, the researcher has quantified the responses. The responses
are presented below in a narrative format.
2. Responses
a. Background
The researcher found 19 of the 30 participants were traditional
Government contractors and 11 were non-traditional contractors. (See Appendix A,
COSSI 97 Participants and Projects)
(1)  Traditional Contractors. Of the 19 traditional contractors,
15 were large businesses and four were small businesses.
2) Non-traditional Contractors. Of the 11 non-traditional
contractors, three were large businesses and eight were small businesses.
b. Participation
(1)  Importance of Section 845 Agreement. The researcher
found that 24 of 30 respondents believed that the use of a Section 845 Agreement was not
a factor in their decision to respond to the COSSI solicitation. Five respondents found it

to be very important and one respondent was not sure.

@ Not Important. Nearly all respondents in this
category reported that they viewed COSSI as a "business opportunity” and would have
responded regardless of the contracting method. Generally this category of respondents
viewed the availability of funds as more important than contract type. “Dollars are

available, I'm going to go after it!” said one large, traditional contractor. Several of the
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contractors who weren’t drawn by the Section 845 Authority, said that they had intended
to do similar projects or were involved in similar projects, so COSSI was simply a “good
fit.” Although not specifically attracted by it, several considered Section 845 Authority
an added plus and were "interested in seeing how it worked."

(b)  Very Important. The respondents in this category,
all small, non-traditional contractors, were adamant that the use of the Section 845 was an
important, if not the critical factor in their decision to respond to the solicitation. One
respondent declared, “This was a Godsend for this company.” Another said, "By using
an OT, I was able to cut the negotiation time and my legal fees in half. I am a small
business, I would have stayed away without it."

Several of the respondents said that they would never have
been able to comply with all the FAR requirements in the time allotted, if a traditional
contract had been used.

(© Unsure of Importance. One respondent for a large,
non-traditional firm said he was not sure if his firm would have responded had a typical
contract been used. "If an OT had not been used, we may not have bid. I'm not sure. But
the OT did provide real synergism with our commercial work--a great fit."

(2)  Nature of the Experience and Willingness to Participate in
Another Agreement. The researcher found that 28 of 30 respondents were quick to say

that that their overall experience was positive and that with all other factors the same,
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would participate in another Section 845 Agreement. Two respondents were more
hesitant in their response but said that they would still participate in the future.
(@) A Positive Experience and Would Participate in

Another Agreement in the Future. Generally all the respondents in this category were
very pleased with the overall initiative and were quick to say so. One respondent, a
small, non-traditional contractor stated:

As a taxpayer I feel good about this. I feel this is a better way to do

business, we are really able to leverage the commercial base....This type

of program needs to be supported and sponsored if the Government is
really serious about getting cutting edge technology.

(b) Qualiﬁed Responses. Both respondents in this
category are small, non-traditional contractors. One respondent classified his firm's
experience with COSSI as negative, but still felt that the agreement will work out in the
end. Therefore, he said, he would enter into another Section 845 Agreement, if the

opportunity presented itself.

The other contractor qualified his company's future

participation. "Yes, we would participate in another 845 Agreement. I think that this is a

more suitable way of doing business with the Government, provided that we all
incorporate Lessons Learned from the last round."

3) Notification of the Solicitation. Just under half of the

respondents were unaware of how the company was first notified of the solicitation.

Responses from the remainder of the respondents were approximately equally divided
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among the following three methods: 1) they were alerted by the military customer; 2)
they "stumbled on to it" when a personal acquaintance or business connection mentioned
it; or 3) they were actively “snooping” and saw it on DARPA/DUAP's home page.
c. Effectiveness
Overall, the response was nearly unanimous that the agreement crafted
with Section 845 Authority was more effective than a typical contract. Specific elements
of effectiveness are addressed below.
€)) General Comment. A common theme throughout these
discussions was the influence of personality on the effectiveness of the Agreement.
Several contractors commented that the improved efficiency of the Agreements was due
to the personal effort of a few players, not necessarily as a result of the new contracting
vehicle itself. One large, traditional contractor summarized these feelings when he stated:
In my experience, Government contracting is a people business in which
the personalities and individual characteristics of the people involved in
the transaction will determine the level of trust and communication. The

Other Transaction may set the stage, but the performance of the actors will
determine the outcome.

) Ease of Negotiations. The response was nearly unanimous
that negotiations were much faster than with a traditional contracting method. Two
contractors stated that the negotiation process was slower due to inexperience of the
Government representatives.

(a) Improved Speed & Readability. Many respondents

in this category commented that the "negotiations took about half the time of normal
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negétiations." Several contractors commented on the improved readability of the Request
for Proposal and of the final agreement. "This was one of the easiest that I ever worked,"
was one response. A different contractor commented on the effects of the improved
readability:
This agreement is readable. You are able to take this to the business
leader, let them read it and then make a decision. Most of the time you

need an army of lawyers to interpret the contracts with the Government
and this really zaps the energy of the company.

(b)  Inexperience.  But the increased speed and

improved ease of negotiations does not mean that the negotiations were effortless, they
were not. Many contractors spoke in detail about the "pain" of negotiating an agreement
when neither party has done it before. One contractor said that, "DARPA is good at this,
but the [Service] personnel are not trained and are not comfortable."

() Decreased Speed. For these same reasons, at least
two contractors felt that the negotiation process was actually slower. One, a large,
traditional contractor said, “The learning curve was so steep. The contracting shop was
not familiar [with the Section 845 Authority] and was very cautious." The other, a small,
non-traditional contractor said, "No [it is not faster]. The Government side is unsure of
this new form and has reverted back to doing things the way it knows—the old way! The
safe way!"

(3) Flexibility. By far the majority of the contractors reported
increased flexibility. Some were very surprised that the Government was now able to do

business this way. Others commented that the increased speed and flexibility were driven
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more by personality, then by the contracting method. A minority of the contractors saw
no change or decreased flexibility.
(@) Increased. The most common example given of the

Government's flexibility was the restructuring of milestones. "Yes [more flexible], much
less restrictive. We have had two modifications. We simply sat down and agreed," said a
small traditional contractor. One large, non-traditional contractor who was also very
pleased with the flexibility, commented on how early the modifications began. "In fact,"
the contractor stated, "The day of the kick off celebration we had a modification! Not a
problem!" A small, non-traditional contractor described how the Agreement's flexibility
allowed them to keep the program on schedule.

A good example of flexibility is when we saw that we could prevent a

three-month delay by purchasing specialized test equipment earlier in the

program, before the first milestone. We had to modify the Agreement to

acquire the equipment accelerate the payment. It saved time and
prevented a three-month delay.

(b)  No Change or Decreased. The researcher found that
a minority of the contractors did not see any increased flexibility. Again, problems were
attributes to the personalities involved, and not to the contract method. One small, non-
traditional contractor stated:
The Government is treating this contract just like a normal one. It is a

huge mess. They are asking for detailed costs, line item by line item. This
is directly contrary to the purpose of increasing flexibility.
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4 Level of Decision Making. There was no clear consensus
that the level of decision making had changed one way or the other. Approximately equal
numbers of contractors said it was lower, higher or about the same.

(a) Lower. A few respondents felt like the decision
making level was lower; that the Government representatives were more "empowered"
than normal. “Because it is more informal, decisions are made face to face.” Others felt
like the fact that they were dealing with fewer people made them feel like the decision
making level was lower.

(b) Higher or No Change. Some respondents felt that
the newness of this contracting vehicle prevented too much autonomy. One small,
traditional contractor commented, "Our counterparts are very cautious, the world is
watching." Another small, traditional contractor saw no change. "Decision makers all
want to seek advice so the level of decision making has not changed. They do not want

to make a decision in a vacuum."

One contractor was frustrated with the inability of the
Government Representatives to make a decision early in the program, that he thought was
in line with the original Agreement. After several months, the contractor did get what he
had initially pushed for. As a result of this delay, he did not think the decision making
level had shifted. He stated, "If the decisions could have been made at a lower level then

I would have gotten what I wanted at the start of the program.”

32




(5)  Relationships with Sub-contractors. The researcher found
that the respondents generally did not believe that the use of a Section 845 Agreement
impacted their sub-contractors. This is primarily due to fact that a majority of the firms
did not subcontract out major portions of their effort, most of the work is being
performed "in house." The few that did have significant sub-contractor generally saw no
change. In two instances, a significant change was noted.

(a) No change. One large, traditional contractor was
firm, “No change in relations to subs. We are the prime, you are the sub!”. One small,
non-traditional contractor stated, "Relationship with the subs is out of the Government
control. Subs all see this a commercial contract, no difference [in our relations]. One
respondent did not categorize it as a significant change but said because they were not
required to provide detailed cost or pricing data, they were not requiring it of the subs.

(b) Significant Change. The two respondents in this
category did see a significant change. One respondent, a small, non-traditional contractor
flowed down the entire 845 to his subs. The other respondent, a large, traditional
contractor formed a consortium with another large, traditional contractor for the COSSI
Agreement. These two firms typically do business together but in the standard way. They
found that there was a significant change in their relationship. The researcher spoke to

only one of the two firms. The contractor stated:
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It is a true collaborative effort....Very different than we’ve traditionally
done business....Almost simultaneous with the negotiation we wrote the
articles of collaboration that defined our relationship. This ensured that all
parties are tied in together with respect to how to operate. This ensured
everyone had a warm and fuzzy!

(6) Feasibility of Using a Traditional Method of Contracting.
All of the traditional contractors said that they could have used a traditional contracting
method but that it would have taken longer to negotiate, required more documentation
and therefore cost more. The only contractors, who could not have used a traditional
contracting method, were small businesses that would not have responded if a Section
845 Agreement had not been used.

d. Program Administration

(1)  Level of Government Involvement. The researcher found
that the majority of the respondents noted a significant reduction with regard to the level
of Government involvement in contractual matters. "Once the contract was negotiated,

that was it."

But on the technical side, the majority of the respondents stated
that the level of Government involvement had actually increased. A large, traditional
contractor stated, "The Government is much more involved, but less formally. We speak
more often." A different large, traditional contractor, also reported, "The Government is
very involved but less formally and in more depth." The majority of the contractors said
that it was to their advantage to ensure that the Government was as informed a possible,

" After all, we want them to buy it [the modification kit]."
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(2)  Required Reports. The researcher found that in general,
contractors submitted a variation of monthly, quarterly, and annual status reports in
addition to milestone reports. Overall, there was little disagreement that the number of
required reports and data requirements were substantially less. A large, traditional
contractor stated: "The old way we'd have 43 items on the Contract Data Requirement
List (CDRL), now we have none! We do monthly reports, but no long data items." One
contractor stated that they have worked with the Government to minimize the reports and
have agreed those that are logically required, but no more.

However, since some of the reporting requirements are tied to the
number of milestones, those firms that had more milestones did not experience a
significant reduction compared to others with fewer milestones. One contractor with
more milestones reported that, "It hasn't been reduced as much as we had hoped."
Another voiced a common dilemma: "We had to try to balance the administrative work
required for milestone payments with our cash flow."

Although the reporting requirements were less than normally
required with a traditional contract, one large, traditional contractor was very concerned
about the Service’s expansion of the reporting requirements:

The customer is very driven by the FAR and has actually expanded the
reporting requirements. They are trying to run this like a bureaucracy in

order to protect themselves. They really don’t understand. If the people
running it understood the technology then they would back off.

3) Similarity with Commercial Contracts. Less than half of

the respondents had participated in purely commercial contracts. Most of these
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respondents found some similarities and some differences with commercial contracts.
Because there is no standard commercial contract, it is impossible to compare them
across the board. Two contractors were particularly adamant in their opinions.

One, a small, non-traditional business said that this Agreement was
very similar to a commercial contract, “There is not a lot of overhead, like a commercial
contract.” This same respondent liked the format and wording of the COSSI Agreement
so much that he has used parts of it in his more recent contracts with other commercial
firms.

The other adamant respondent, the same small, non-traditional
contractor which was quoted earlier as saying their COSSI Agreement was "huge mess,"
said there were no similarities between this Agreement and a commercial contract. He
emphatically stated, “It is a joke to call this [agreement] commercial like!”

(4)  Relationship with the Government. Approximately half of
the respondents reported that they had better relations with the Government. A couple of
these respondents noted that although their relationship had improved, real change
requires time and experience. The remainder reported that there was no change to their
existing relationship with the Government. Only one respondent reported bad relations

with the Government.

€)) Better Relations. The respondents in this category
reported that their relationship with the Government was less formal; it was less

adversarial and therefore significantly better. "It is an easier relationship," reported one
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large, traditional contractor. Several of these same respondents attributed the improved
relations with the Government to the fact that the customer was more relaxed because it
was not using its own money. One small, non-traditional contractor stated: "They have
little to lose financially—it is not their cash on the line."

Several contractors felt like there was higher level of trust
because more responsibility was placed on the contractor. This feeling of increased
responsibility was especially high for those companies who had approached the military
customer with an idea for COSSI. One of these, a large, traditional contractor stated:

Our relationship has changed significantly. I attribute this partially to the
fact that the dollars came from somewhere else and because it was our idea
to do this. Because it was our idea, the [Service] has let us take the
technical lead. Letting us do this our way. Of course they are still very

involved but we are more autonomous. We accomplish more with fewer
resources!

Most contractors stated that the agreement was mutually
supportive, in that both parties had vested interests in the program’s success. One large,
traditional contractor stated, “We work well together. Very cohesively...We involve the
Government because it impacts how we proceed. This is R&D, the outcome dramatically
impacts the next phase.”

(b) Real Change Requires Time and Experience. A
couple of contractors noted that they have seen improvements in their relationship with
the Government but that real changes take time and require more experience. One large,

traditional contractor stated:
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This is new to both sides. There is some confusion about the operation of
the agreement....I am constantly having to remind my people not to call it
a contract. This is an agreement! An agreement is less formal, we do not
have to gird our loins when preparing for a conversation [with the
Government]. If we want to make a change to make it [the agreement]
better, then simply address the issue. There are cultural practices that have
developed on both sides of the fence that still separate us.

(¢ No Change or Bad Relations. The respondents in

this category stated that their relations with the Government were the same. "No change
in our relations, [we've] always had good [relations]," stated a large, traditional
contractor. One small, non-traditional contractor [18] did not have a good relationship
with the Government; “They have not followed the intent of the solicitation.”

e. Milestones

(D Level of Government Involvement. The researcher found
that 23 of 29 respondents felt that the Government was very involved in the
determination of milestones. The remaining six respondents, felt that the Government

was not involved in milestone determination.

(@) Very Involved. The most common description of
milestone determination was that the contractor first prepared them, and then the
Government reviewed and revised them. In most cases the revisions were acceptable and
the respondents felt like there was a good "give and take." One small, non-traditional
contractor voiced a common theme, “Milestones were developed jointly. We went back

and forth. Each side prevented the other side from reinventing the wheel.” One large,
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traditional contractor stated that, “The PM came down with his technical reps and we sat
down and refined the initial milestones.”

(b)  Not Involved. A minority of the respondents stated
that the Government was not involved. According to one small, non-traditional
contractor: "The Government did not really help. We developed the milestones and sent
them to them. They accepted.”

() Additional Comments. Several contractors stressed
the fact that a “prudent” number of milestones need to be identified. That is, reporting
requirements and payment requirements have to be logical. One large, traditional
contractor, expressed concern that he failed to do this and that after five months he has
yet to reach the first milestone, and has not been paid. “At least under a normal contract
you get progress payments.”

At least two contractors stated that they had to significantly
restructure the milestones after the project was underway. One, a large, traditional
contractor stated, “They were put together in a big rush, a real time crunch. Should have
put more thought into it.’; The other, a large non-traditional contractor said, “14 days to
plan everything out is tough. We did not think of everything.” Both contractors used the
Government's willingness to restructure the milestones as an example of improved

flexibility.
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One large, traditional contractor, whose project is mainly
software related, stated that it was very difficult to divide the product into milestones. “It
has been a major effort to put together intermediate milestones.”

(2) Opinion of Payable Milestones. The researcher found that
the majority of the contractors felt like payable milestones were a good payment method.
Although, one small, non-traditional contractor commented that the structure of the
payment terms was a barrier to innovation.

(a)  Positive. One respondent in this category, a large,
traditional contractor stated: “[Milestones are] much easier than being wrapped up in cost
accounting arrangements. [And are] also a fair way to do it.” A different large,
traditional contractor expressed a common opinion, “[We were] able to shed excess

overhead, lowering the cost. It is much cheaper.”

(b) Payment Terms Create a Barrier to Innovation. One
small, non-traditional contractor who had milestones scheduled every three months said
the system works “OK.” But he saw the fact that payment is only for work completely
finished as a barrier to innovation:

Down side is that I can’t get paid for partial work completed. If I want to
speed up the process and complete 70% [of the milestone] in less than 3 -

months, I have to wait until the other 30% are completed before receiving
pay. There is big difference between this and a commercial contract.

The only other area related to milestones that was identified

as negative was payment. These concerns are presented below.
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(3) Payment Issues. The researcher found that 13 of 30
respondents did not know if the